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Thursday, January 16 2014  WRM# 14-02 

The WRMarketplace is created exclusively for AALU Members by the AALU staff and 
Greenberg Traurig, one of the nation’s leading tax and wealth management law firms. The 
WRMarketplace provides deep insight into trends and events impacting the use of life insurance 
products, including key take-aways, for AALU members, clients and advisors. 

______________________________________________________________________________ 

TOPIC:  New York Tax Commission Proposes Changes to State Gift and Estate Taxes 

MARKET TREND:  With the now “permanent” changes in the federal estate, gift and 
generation-skipping transfer (“GST”) tax exemptions, states, like New York, contemplate tax 
reforms to simplify or update their tax laws and/or to raise revenue. 

SYNOPSIS:  In late 2012, New York Governor Andrew Cuomo established the New York State 
Tax Reform and Fairness Commission (the “Commission”) with the mandate that the 
Commission find fair and revenue neutral ways to simplify the state’s complex tax laws.  In the 
Commission’s recently released report, it recommends reforming the state’s estate, gift, GST and 
income tax laws by (1) increasing the state’s estate tax exemption to $3 million and restructuring 
the estate tax rates, (2) repealing the state’s GST tax, (3) reinstating New York’s gift tax for gifts 
above a selected exemption threshold (or, alternatively, adding gifts above that threshold back 
into the taxpayer’s estate at death), and (4) “decoupling” from the federal income tax treatment 
of certain nonresident, non-grantor trusts (e.g., so-called Delaware Incomplete Non-Grantor 
Trusts (“DING”) trusts), allowing New York to tax the income of such trusts either at the grantor 
or beneficiary level.  We are likely to see the Commission’s reforms, or versions thereof, 
introduced in New York’s next legislative session. 

TAKE AWAYS:  Although the Commission’s revenue neutral reforms are specific to New 
York, with the permanent increase in the federal estate, gift and GST tax exemptions and the 
desire of many states to enhance revenue, other states may also seek ways to update or modify 
their tax laws.  Moreover, as the use of DING trusts increases among wealthier residents of high 
income tax states, those states also may seek ways to recover lost revenue by altering their 
grantor trust rules with respect to DING trusts or taxing resident beneficiaries on trust income 
distributions, as suggested by the Commission.  The Commission’s recommendations are far 
from enactment, although Governor Cuomo has included versions of many of these 
recommendations in his FY 14-15 budget proposal.  New York residents who may be impacted 
by these recommendations will want to follow the progress of these reforms, and if any gain 
legislative traction, promptly discuss their gift and estate plans with their advisors – depending 
on whether and which of the recommended reforms are enacted, if any, certain estate planning 
techniques may either be unavailable or fail to achieve the same economic results.  
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PRIOR REPORTS:  13-14. 

MAJOR REVERENCES: New York State Tax Reform and Fairness Commission Final 
Report November 2013. 

New York state’s efforts to modernize its tax system and counteract its reputation as a high tax 
state may lead to reinstatement of a state gift tax, along with other state estate, GST and income 
tax changes.  In December 2012, Governor Andrew Cuomo established the New York State Tax 
Reform and Fairness Commission to review New York’s complex tax structure and develop 
revenue neutral options for modifications.  The Commission’s final report, released in November 
2013 (the “Commission’s Final Report”),1 includes several proposals related to reforming New 
York’s estate, gift and GST tax laws, and certain income tax laws applicable to nonresident 
irrevocable trusts created by New York residents. 

The Commission’s Final Report offers the following observations with respect to New York’s 
current estate and gift tax structure: 

• New York’s current estate tax structure is based on federal law as it existed in 1998 and
is outdated.

• The federal estate and gift tax exemption for 2013 was $5.25 million,2 whereas in
contrast, New York’s estate tax exemption is only $1 million and the state currently
imposes no gift tax on lifetime gifts.

• The New York estate tax exemption threshold of $1 million has been criticized as too low
given significant increases in the value of many New York taxpayers’ assets.  There are
concerns that it may serve as a factor in taxpayer migration from New York to other
states (e.g., Florida) that do not impose any estate tax.

• Under the new federal scheme, gift giving has increased substantially, which will result
in smaller estates and an erosion of New York’s estate tax revenues.3

THE COMMISSION’S ESTATE & GIFT TAX RECOMMENDATIONS 

The Commission’s recommendations for reforming New York’s existing estate, gift and GST tax 
laws and the tax treatment of DING trusts, include: 

• Implementing a new state estate tax rate structure and increasing the estate tax exemption
from $1 million to $3 million.  According to the Commission’s Final Report, this would
exempt almost 75% of all New York estates from the state’s estate tax.

• Repealing New York’s GST tax.  The Commission’s Final Report observes that as a
result of prior changes to the federal GST tax laws, the New York GST tax no longer
serves its intended purpose and generates only minimal revenue - repealing the tax would
help streamline New York’s tax laws.

• Reinstating the New York gift tax for gifts above a selected exemption threshold (or,
alternatively, adding gifts above that threshold back into the estate at death). The
Commission’s Final Report notes that without a gift tax, taxpayers can easily reduce or
avoid New York’s estate tax by making lifetime gifts, resulting in a reduction in the size
of New York taxable estates and a corresponding loss of estate tax revenue.

http://www.governor.ny.gov/assets/documents/greenislandandreportandappendicies.pdf
http://www.governor.ny.gov/assets/documents/greenislandandreportandappendicies.pdf
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• Taxing New York grantors and/or beneficiaries on the income of DING trusts.

• DING trusts are incomplete gift trusts created in Delaware (or another low or no
income tax state) that qualify as non-grantor trusts for federal income tax
purposes and, under current New York law, can avoid New York income taxation
if (1) all trustees are domiciled outside New York, (2) all real and tangible trust
property is located outside New York, and (3) all trust income and gain is derived
from sources outside New York.  As a result, neither the trust nor the New York
grantors or beneficiaries pay taxes to New York on income or gain from non-New
York sources.

• The Commission suggested two options to address the loss of revenue from DING
trusts.  One option would be to “decouple” from the federal income tax treatment
of such trusts and treat DING trusts as grantor trusts for New York income tax
purposes, thus taxing the income or gain to the New York grantor.  A second
option would follow California’s approach and tax the income or gain as it is
distributed to beneficiaries who are residents of New York.

Below is a table summarizing the proposed reforms to New York’s estate, gift and GST tax laws 
and the taxation of DING trusts created by New York residents: 

Current Law Proposed Reform 

Estate Tax Exemption $1,000,000 exemption $3,000,000 exemption 

Estate Tax Rate 16% Restructure rates 

GST Tax Rate 2.75% Eliminate the GST tax 

Gift Tax None Reinstate gift tax (rates and any 
exemption to be determined) 

DING Trusts Created by New 
York Residents 

Income and gain not subject to New 
York tax if (1) all trustees are 
domiciled outside New York, (2) all 
real and tangible trust property is 
located outside New York, and (3) 
all trust income and gain is derived 
from sources outside New York.  

Either (1) treat DING trusts as 
grantor trusts for state income 
tax purposes, or (2) tax income 
and gain as it is distributed to 
New York beneficiaries. 

SOME PRACTICAL IMPLICATIONS IF ADOPTED 

• New York’s adoption of a gift tax will restrict (or, if the gift and estate tax exemptions
are unified, eliminate) the ability of New York residents to reduce their New York estate
taxes by making lifetime taxable gifts.  In addition, depending on the gift tax exemption
and rate adopted, New York donors could face state gift tax liability when making
lifetime gifts even though the value of the gift is under the federal gift tax exemption.

Example:  Assume the New York state gift tax exemption is set at $3 
million (i.e., unified a new state estate tax exemption), and a 16% state gift 
tax applies.  If a New York donor wants to make a gift of his full federal 
gift tax exemption ($5.34 million in 2014), he could incur up to $374,400 
in New York gift taxes (($5.34 million - $3 million) x 16%), which he 
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must now pay and report on a state gift tax return (in addition to filing a 
federal gift tax return reporting the use of his federal exemption).   

If adopted, New York clients would not only face increased costs for gifting (as they 
would need to prepare and file both federal and state gift tax returns), but also more 
complexity in gift planning, assuming the New York gift exemption is less than the 
federal gift tax exemption.  

• The Commission recommended an increased estate tax exemption, in part, to help lessen
taxpayer migration from New York to states with no estate tax or higher exemptions.  In
terms of overall transfer tax planning for wealthy New Yorkers, however, benefits from
the increased New York estate tax exemption would be somewhat countered by
reinstatement of a state gift tax or inclusion of lifetime gifts in the estate at death (either
of which would adversely impact lifetime gifts designed to reduce a taxable estate).

• The loss of New York’s treatment of DING trusts for New York grantors or beneficiaries
would eliminate a potentially powerful state income tax planning tool, particularly for
those who hold or benefit from significant income generating portfolios or anticipate a
liquidity event with regard to highly-appreciated assets.

Example:  Assume an unmarried resident of New York City expects $25 
million of gain from the sale of stock in a closely-held corporation.  He 
transfers the stock to a DING trust created in Delaware prior to the sale.  
Also assume: (1) all gain is net investment income (“NII”) for purposes of 
the 3.8% Medicare tax on NII (“NII Tax”), (2) a federal capital gains rate 
of 20%, (3) a combined New York state and city income tax rate of 
12.8%, and (4) a Delaware state fiduciary income tax rate of 0%.  The 
chart below illustrates the result if the DING trust is treated as a non-
grantor trust for New York income tax purposes.   

 

DING Trust 
Treated as a 

Grantor Trust 

DING Trust 
Treated as a 
Non-Grantor 

Trust 

Gain from Sale $25,000,000 $25,000,000 

Federal Capital Gains Tax (20%) ($5,000,000) ($5,000,000) 

NII Tax (3.8% of gain over applicable 
threshold)4 

($949,546) ($949,546) 

Remaining In Trust After-Tax $19,050,454 $19,050,454 

Combined New York Taxes (12.8%) Paid 
by the Grantor 

($3,200,000) $0 

Net After New York Taxes $15,850,454 $19,050,454 

Potential Non-Grantor Trust Benefit -- $3,200,000 



5 

WHAT’S NEXT 

On January 6, 2014, Governor Cuomo issued a press release summarizing his plan to provide tax 
relief to New York’s families and businesses and endorsing many of the Commission’s 
recommendations as part of his FY 14-15 budget proposal.  Governor Cuomo’s proposed 
changes to the state’s estate tax exemption and tax rate as summarized in the press release go 
beyond the Commission’s recommendations, with the press release asserting:   

“New York is one of only 15 states that impose an estate tax, and the current 
estate tax level is badly in need of reform.  While the federal government exempts 
the first $5.25 [sic] million of an individual’s estate, New York only exempts 
estates valued below $1 million.  To end this unnecessary incentive for elderly 
New Yorkers to leave the state, Governor Cuomo proposes increasing the New 
York estate tax threshold to $5.25 million and lowering the top rate to 10 percent 
over four years.  Beginning in 2019, the State estate tax exemption would equal 
the Federal exemption, which is indexed to inflation.  This change would exempt 
nearly 90 percent of all estates from the tax, restore fairness and eliminate the 
incentive for older middle-class and wealthy New Yorkers to leave the State.”5 

Governor Cuomo’s inclusion of many of the Commission’s recommendations in his budget 
proposal increases the likelihood that tax reforms will be picked up in the next legislative 
session, but specific proposals are far from enactment and could change significantly.  In the 
meantime, advisors with New York clients should continue to monitor the progress of New 
York’s proposed tax reforms.  Advisors in other states, particularly those with estate or gift tax 
exemptions below the federal exemptions, should also keep an eye on local legislative activity 
for potential changes.  

TAKE AWAYS 

• Although the Commission’s revenue neutral reforms are specific to New York, with the
permanent increase in the federal estate, gift and GST tax exemptions and the desire of
many states to enhance revenue, other states may also seek ways to update or modify
their tax laws.

• Moreover, as the use of DING trusts increases among wealthier residents of high income
tax states, those states also may seek ways to recover lost revenue by altering their
grantor trust rules with respect to DING trusts or taxing resident beneficiaries on trust
income distributions, as suggested by the Commission.

• The Commission’s recommendations are far from enactment, although Governor Cuomo 
has included versions of many of these recommendations in his FY 14-15 budget 
proposal.  New York residents who may be impacted by these recommendations will 
want to follow the progress of these reforms, and if any gain legislative traction, promptly 
discuss their gift and estate plans with their advisors – depending on whether and which of 
the recommended reforms are enacted, if any, certain estate planning techniques may 
either be unavailable or fail to achieve the same economic results.
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DISCLAIMER 

In order to comply with requirements imposed by the IRS which may apply to the 
Washington Report as distributed or as re-circulated by our members, please be advised of 
the following:  

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT 
CANNOT BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY  
THAT MAY BE IMPOSED BY THE INTERNAL REVENUE SERVICE.  

In the event that this Washington Report is also considered to be a “marketed opinion” 
within the meaning of the IRS guidance, then, as required by the IRS,  please be further 
advised of the following:  

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR  
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE   
WRITTEN ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

The AALU WRNewswire and WRMarketplace are published by the Association for Advanced 
Life Underwriting® as part of the Essential Wisdom Series, the trusted source of actionable 
technical and marketplace knowledge for AALU members—the nation’s most advanced life 
insurance professionals.  

WRM #14-02 was written by Greenberg Traurig, LLP 
Jonathan M. Forster 
Martin Kalb 
Richard A. Sirus 
Steven B. Lapidus 
Rebecca Manicone 

Counsel Emeritus 
Gerald H. Sherman 1932-2012 
Stuart Lewis 1945-2012 

NOTES 

1 A full copy of the New York State Tax Reform and Fairness Commission Final Report November 2013 can be  
found at: http://www.governor.ny.gov/assets/documents/greenislandandreportandappendicies.pdf 
2 The federal estate, gift and generation-skipping transfer tax exemption of $5,000,000 is adjusted annually for 
inflation.  The estate, gift and generation-skipping transfer tax exemption for 2014 is $5,340,000.   
3 Commission’s Final Report, page 6. 
4 In 2014, the NII Tax thresholds are $200,000 of modified adjusted gross income for a single filer and $11,950 of 
adjusted gross income for a non-grantor trust.  
5 Press Release, Governor Andrew Cuomo, January 6, 2014. 


